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IN THE 
Supreme Court· of Appeals of Virginia 
AT RICHMOND. 
Record No. 3578 
• i 
ORAS CARLYLE SMITH, Plaintiff in Error, 
vers'lts 
COMMONWEALTH OF VIRGINIA, Defendant in Error. 
PETITION FOR WRIT~OF ERROR. 
To the Honorable Justices off.he Supreme Court of .Appeals 
of Virgi'r"ia: · · 
Your petitioner, Oras Carlyle Smith, respectfully repre-
sents that. he is aggrieved by a final judgment rendered 
against him by the Corporation Court of the City of Norfolk, 
Virginia, Part Two, entered on the 29th day of December, 
1948, sentencing him to confinement in the Penitentiary of 
the Commonwealth of Virginia for the term of two years on 
the charge of possessing a check protector, to be used in the 
forgh_1g and false making of checks, in violation of Section 
4488 of Michie 's Oode of Virginia. 
We will hereinafter ref er to your P.etitioner as the ac-
cused; and to the Commonwealth of Virginia as the Common-
wealth. A transcript of the record., with the exhibits intro-
duced in the trial of this case is herewith filed, to which refer-
ence is hereby made. 
2• •in conformity with Rule Nine of this Court, it is here 
stated that Oras Carlyle Smith is the Plaintiff in error 
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an:d the Commonwealth of Virginia is the Defendant in error 
and the said Oras Carlyle Smith and the Commonwealth of 
Virginia are the only parties who will be interested in sustain-
ing the judgment of the Court below or who would be affected 
by a reversal thereof. 
This petition, a copy of which was delivered to the Attor-
ney for the Commonwealth at Norfolk, Virginia on the 24th 
day of February, 1949, will be filed with the Hon. John W. 
Eggleston, in the City of Norfolk, Virg'inia and simultane-
ously with the filing of said petition a check for $1.50, pay-
able to the order of the Clerk of this Court, to cover the costs 
accrued up to the time of tl1e granting or refusal of this peti-
tion, will be tendered. Oral argument in favor of the grant-
ing of this petition is requested. 
F.ACTS. 
On the afternoon of Saturday, October 23, 1948, accused 
purchased a used '' check protector'' from a dealer in the City 
of Norfolk; almost simultaneously with its purchase accused 
was arrested; that a search of his person disclosed that ac-
cused had in his possession 39 blank checks purported to have 
been printed by a business concern in Danville, Vfrginia. 
Some of the checks purported to have a signature. None of 
the blank checks had a1iv amount fil1ecl therein. A clnv or two 
before accused bought the aforementioned cheek protector he 
cashed a check of a similar type in Petersburg. Accused was 
charged with violating Section 4488 of Michie 's Code of Vir ... 
g·inia and was tried and convicted for violating ·said Statute, 
which reads as follows : · 
3* ""'' If any person, engrave, stamp, or cast., or otherwise 
make or mend, any plate, block, press, or other thing, 
adapted and designed for the forging and false making of 
any writing or other thing, the forging or false making where-
of is punishable by this cliapter; or if such person have in 
possession any such plate, ·block, press, or other thing, with 
intent to use, or cause o.r permit it to be used, in forging or 
false making- any such writing or other thing, he shall be 
confined in the penitentiary not less than two nor more than 
ten years.'' 
Section 4488 of Michie's Code of Virginia has b,~en on the 
Statute books for over seventy-five yea~s. That· Statute ap-
pears in the Acts of Assembly, 1877-78, Page 293, in the identi-
cal language with the present Statute and during the entire 
time that this law has been in existence there has been no 
Oras Carlyle Smith v. Commonwealth of Virginia 3 
construction thereof by this Court so far as we and the Com-
monweal th have been able to find. This case is, therefore, 
one .of first impression irt this State. 
At the conclusion of the Commonwealth's testimony, ac-
cused moved the Court to strike the evidence on the ground 
that the Commonwealth had failed to prove that the accused 
violated the aforementioned Statute, hut the Court overruled 
this motion, to which action of the court, accused duly ex-
cepted (R., p. 49). 
After hearing the Commonwealth's testimony (accused of-
fered no evidence), and the granting of the instructions, sonic 
of which were objected to by the accused as shown by the 
record, the jury returned its verdict, finding the accused guilty 
of violating the aforementioned Statute and fixed his punish-
ment at confinement in the penitentiary for a period of two 
years. ,¥hereupon the accused promptly moved the Court to 
set aside the verdict of the jury on the ground that it was 
contrary to . the law in the evidence. The Court overruled 
s~id motion, to which action of the Court, accused duly ex-
cepted (R., p. 56). 
4* * ASSIGNMENT OF ERROR. 
The Sole .A.ssig'li1nent of Error is the Refusal of the Trial 
Court to Set .A.side the Jl'r~rdict o.f the Jiwy on the Ground That 
it Was Contrary to the Law ·in the Evidence and W·ithout Suf-
ficient Evidence. to Su.pvort -it. 
ARGUMENT. 
The questions involved in this case are: 
1. Is the check protector, which the accused is alleged to 
have had in his possession, and for the possesBion of which 
he was tried and convicted for violation of Section, 4488, 
supra, a violation of said Statute, and .. 
2. If the possession of a check protector is prohibited by 
Section 4488, did the accused violate said Section by his pos-
session thereof. 
We will discuss the aforementioned questions in the order 
in which they appear above. 
We most respectfully submit that the making or possession 
of a check protector is not prohibited by the aforeme11tioned 
Statute., to-wit, Section 4488 of Michie's Code of Virginia. 
The section of the Code above referred to sets out, in express 
terms, the articles, the making, mending or possession of 
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which are prohibited. No matter how liberally the Statute 
is construed ( and we submit that it should be strictly con-
strued, because it is a criminal Statute), we do not see how 
a check .protector can be in.eluded in the language used in said 
Statute. 
It will be observed that Section 4488, supra, expressly re-
fers to articles therein mentioned as articles that are adapte.d 
and designed for the forging· and false making of any writing 
or other thing, etc. Even the articles ref erred to therein must 
be adapted and desig'Iled for forgery. The check p.rotec-
5* tor involved in this case *not only is not included in the 
items set out in the aforementioned Statute, but is neither 
adapted nor designed for forgery. · . 
It will be observed that the prohibited articles not only 
must be such as are adapted for forgery but they must be 
articles that are also designed for forgery. The Statute uses 
. the words ''adapted'' and ''designed'' conjunctively, and, 
therefore, the articles prohibited must be both adapted and 
designed for forgery. 
In the case of People v. Dorrin.(Jton, 221 Mich. 571, 191 N. 
W. 831, the Court, in construing the meaning· of the phrase 
"adapted and designed'', used in this Statute making it an 
offense for one to have in his posRession burglar tools, says: 
'' The term 'adapted and designed' means something more 
than mere common use of the articles capable of use in break-
ing and entering. To come within thP. Statute the tools must 
not only be adapted, that is, capable of being used in break-
ing and entering, but as well deRigned, that is, contrived or 
taken, to be employed for such purpose.'' 
Certainly the check protector involved in this case was not 
adapted and designed for forgery. In fact it was designed to 
protect checks against fraudulent alteration. 
An examination of Section 4488, S'ltpra, clearly shows that 
it was not the intent of the Legislature to punish one for hav-
ing in his possession a check protector. The language in 
that Statute clearly shows that t11e Legislature intended to 
prevent one from. making the jnstruments therein mentioned 
for the express purpose of forgery. The Legislature knew 
of the existence of numerous innocent articles that could be 
used for the furthering of forgery, such as a fountain pen, or 
a typewriter. But since a typewriter, pen or pene.il an~ 
6• · va;ious 4tother article}~ which might be used in further-
ing forgery were not adapted nnd desig-ned for that pur-
pose, the making or possessing of such a1~ticles is not an of-
fense. 
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The Legislature intended to prohibit the possession of the 
articles enumerated in Section 4488, :-mvra, and they must be 
such that are desig'Iled for forgery. This is evidenced by the 
very Title of the Act, Code of Virginia, ·section 4488, which 
reads as follows : 
''Making or Having in Possession Anything Desi.qned for 
· Forging any Writing; How Punished." (Italics ours.) 
To insert into Section 4488, supra, that the possession of 
a check protector of the type involved in this case, which is 
not designed for forgery, is in violation of that Section, would 
be giving the Statute a meaning which the Legislature did 
not intend and would make th~ Act broader than its Title. 
Furthermore, the check protector involved in this case could 
not be used for forgery. It could only impress numerals on. 
a paper and was designed and adapted only for such pur-
pose. The instrument, or article, the making or }lossession 
of which is prohibited by Section 4488, supra, must be one 
that will forge a paper. Forgery is defined as follows: 
'' F·raudulent making or alteration of an instrument which 
· would, if genuine, apparently impose a legal liability on an-
other, or change his legal liability to his prejudice.'' (Italics 
ours.) 
Forgery means the making or the signing of an instrument, 
No matter what is written on a paper or instrument. until it 
is signed by one purporting to be the real maker thereof it 
would not be a forged instrument. 
If, as shown above, the check protector involved in this case 
is not such an article that is-made punishable by Section 
7* 4488, sitpra., *then its possession bv the accused, no mat-
ter what his intention, would not constitute an offense. 
Even if accused had intended to forge checks and was going 
to use the check protector to stamp the figures thereon, the 
possession of the check protector would only be a mere prepa-
ration which, of course_, is never a crime unless specifically 
made so by a Statute. 
We, therefore, respectfully submit that the possession by 
the accused of the aforementioned cheek protector was not 
in violation of Section 4488, supra. 
The Learned Trial Judge took the -view that the instant 
case is analog·ous to the cases ,vherein convictions were up-
held for the possession of burgfars' tools, the possession of 
·which is made an offense by Statute. He cites several au-
thorities in support of his said contention. An examination 
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of the cases cited by the Learned Trial Judge will show that 
they are not in point. 
In those cases the Statutes punished possession of tools 
adapted and designed for '' cutting through, forcing break-
ing open or entering a building, room, vault, safe or other 
depositor.y". Therefore when a p(.lrson wae found with a 
jimmy or hack saw in his possession and tried for violation 
of those Statutes, the fact that the jimmy or hack saw was 
originally made for a lawful purpose was immaterial since 
the tools were adapted and designed for the very activity ex-
pressed in the Statute, that is, cutting through or forcing; etc., 
into a building, etc. However, in the instant case it is our 
contention that the check protector, not being adapted and. 
designed for forgery, is in no manner covered by the 
8* Statute and the fact that '~it was made for a lawful pur-
pose is all important, because it is incapable of being 
used unlawfully,, that is, to forge. Thus our defense is not 
that the check protector can be used in forgery and tl1at a 
conviction cannot be sustained because it was made for a 
lawful purpose, but rather that the fact tliat tho check pro-
tector, having been made for a lawful purpose, by its very 
nature, cannot forg·e. 
The second question presented in construing Section 4488, · 
supra, is.: 
"What persons come within the language an'd meaning of 
the Statute.'' 
We most respectfully submit that an examination of the 
Statute shows that possession of the instruments outlawed by 
the Statute is only punishable when possessed by the man who 
has engraved, stamped, cast or otherwise made or mended 
such instrument. In other words, even if the check protector 
be deemed to be. within the meaninp,· of the Statute, it is our 
contention that since the accused did not make or mend the 
instrument, possession by him is not an offense. 
Section 4488, suvra, consists of two separate parts dealing 
with instruments adapted and designed for forgC'ry. The 
first part of the Statute reads. as follows: 
"If any person engrave, stamp, or cast, or otherwise make 
or amend any plate, block, press, or other thing-., adapted and 
designed for the forging and false making of any writing or 
other thing, the forging or false making whereof is punish-
able by this chapter • • *." 
There can be no question that this portion of the Statute is 
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directed at the making or creating of the type of machine that 
is condemned by the Statute. 
9• *The second portion of the Statute, which immediately 
follows that cited above reads as follows: 
"Or if such person have in possession any such plate, block, 
press, or other· thing, with intent to USl1, or cause or permit 
it to be used, in forging or false making any such writing or 
other thing·, he shall be confined in the penitentiary not less 
than two nor more than ten ·years.'' 
There can also be no doubt that this portion of the Statute 
is directed at the possession of such instrumentalities. It is 
our contention, however, that the wording of. the Statute 
clearly shows in certain terms, that the crime created by the 
Legislature thereby is not just anyone's posses Rion that is 
condemned, but rather. posRession of such an instrument by 
the person who has engraved, stamped, cast or otherwise 
made or mended -such an instrument. This fact is borne out 
by the use of the words "such person" at the beginning of 
that portion of the Statute dealing with possession. 
If the Legislature had intemled that possesRion by any 
person was the evil to he punisl1ed, they would have said 
"any person'\ But they have used the word "such'\ which 
is certainly not a synonym for " any''. 
This Honomble Court has held, in the case of Strawberry 
Hill Land Corporation against Starbuck, et als., 124 Va. 71, 
86, 97 S. E. 362, 366, that : 
''The word 'such' is a descriptive ancl relative word and 
refers to the last antecedent, unless the meaning of the sen-
tence would thereby be impaired * «c. *." (Italics ours.) 
It means the same as lms been theretofore mentioned. Since 
the only person referred to in the Statute before the word 
''such" is used is the person who makes or mends, etc., the 
word ''such'' ~an only ref er to that previously mentioned 
person. . . 
10* • A further indication that tl1e word "such" was spe-
cifically chosen by the Legislature and is intended to 
refer back to the first portion of the Stntute is the fact tllat 
the word is used three times in the same sentence, and in each 
case its presence in that sentence can only be explained by 
using it in its normal sense, that is, as ref erring bark to some~ 
thing already mentioned. There can he no reason why the 
word ''such'' should be given its normnl meaning in two 
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cases and then strained to mean something different in the 
third case, all of which appears in the same sentence. 
Since this is a penal Statute and must be strictly construed, 
we respectfully submit that nothing can he read into the Stat-
ute that is not there and nothing can be omitted. If the words 
"such person" are not omitted, and they cannot be; tho re-
sult is that the accused, not having made or mended the ma-
chine, is not guilty of a viola t.ion of this seetion in possessing 
it. 
CONCLUSION. 
Accused was indicted on a specific charge of violating Sec-
tion 4488 of Michie 's Code of Virg'inia. The undisputed tes-
timony is that the instrument which the accused had in his 
possession, and for tlle possession of which he was tried and 
convicted, was a check protector that, the purpose for which 
it was designed and the condition it was in, could only stamp 
numerals and nothing· else. The burden was on the Common-
wealth to prove, beyond a reasonable. doubt, that the aceused 
either engraved, stamped, cast or otherwise made or mended 
any plate, block, press, or other thing, adapted and designed 
for the f org·ing a.nrl false makin,Q of any writin,q or other 
11 * thing, etc., or, if *this Honorable Court will not agree 
with our contention .that the possession of the afore-
mentione~ prohibited articles must be had by- one who has 
made or mended them, etc., because of the lang·uage in the 
Statute referring to "snch person", then the burden is still 
on the Commonwealth to prove, beyond a reasonable doubt 
that the check protector, which the accused had in llis posses-
sion, was the type of article, the possession of which said 
Statute makes an offense, if it is adapted and desig·ned for 
f.orgery and the possession fs with the intent to commit forg-
ery. 
We respectfully submit that, as we have shown above, the 
check protector involved in this case cannot, by any stretch 
of the imagination, be included among· the articles referred 
to in the aforementioned Statute and therefore, since the mak-
ing and mending, or possessing of a r.heck protector of this 
type is not prohibited by law, no matter what the purchaser 
may have wanted to use it for, the c.onviction of the accused 
was, therefore, unwarranted, unsupported by the evidence 
and the verdict of the jury should be set aside and the prose-
cution dismissed. 
For the reasons above set forth the Corporation Court of 
the City of Norfolk, Part Two, your petitioner is advised and 
now charges, erred to his pre~udice in its ruling and judg-
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ment aforesaid, and for the error so made and other errors 
apparent on the face of the record, the judgment of the Cor-
poration Court of the City of Norfolk, Part Two, should be 
reviewed and reversed and your petitioner accordingly prays 
this Honorable Court to grant him a writ or error and 'will 
review and reverse said judgment and will either enter 
12• a nnal •judgment for your petitioner and· order the· case 
dismissed, or will remand the ~ase of the Corpo.rat~o11 
Court of the City of Norfolk, Part. Two, for further proceed-
ings according to law, if this Honorable Court shall deem it 
advisable, as in duty bound your petitioner will ever pray, 
etc. . 
Respectfully snbmiUed, 
ORAS CARLYLE SMITH, 
. By HERMAN A. SACKS, 
507 National Bank of Commerce 
Building, Norfolk, Virgi11ia, 
STANLEY ·E. SACKS, 
507 National Bank of Commerce 
Building, Norfolk, Virginia, 
Counsel. 
I, Herman A. Sacks, Attorney practicing in the Supreme. 
Court of Appeals of Virginia, do certify that in my opinion 
the judgment complained of in the foregoing opinion sbonld 
be reviewed by the Supreme Court of Appeals of Virgin~~ 
HEIUfAN A. SACKS, 
507 National Bank of Commerce 
Building, Norfolk, Virginia. 
Received copy of this Petition this 24 day of February, 
1949. : 
J. SYDNEY SMITH, JB., 
Attorney for the Commonwealth 
Norfolk, Virginia. 
Received Feb. 24, 1949. 
J. W. E. 
April 26, 1949. Writ of error and .:11tversedeas awarded by 
the court. No bond required. 
M. B. W. 
to ·supreme Uourt of Appeals of Virginia 
RECORQ 
VIRGINIA: 
Pleas before the Corporation .Court of the City of Nor- · 
folk, P~rt Two, on the 29th d~y of December, 1948. . . 
Jl; it Remembered, that heretofore, to-:-wit: In the Corpo.:. 
ration Court of the City of Norfolk, Part Two, on the 1st day 
of November, 1948, came Frank S. Sager, who wa$ selected 
by the Court as Foreman, W. L. Berkley, Georg·e A. Foote, 
loseph B. Ashby and Richard M. Marshall, who were sworn 
a .Special Grand Jury of Inquest, in and for .. the body of the 
City of Norfolk, and having received their charge, retired to 
their cha~ber, and after some time returned into Court, ana 
among other things presented an indictment against Oras 
Carlyle Smith, for Vio. Sec. 4488 Michie's Code of Virginia. 
A true l>ill, in the following words and figures: 
Commonwealth of Virg~nia, 
City of ~ 01·f olk, to-wit: 
In the Corporation Court of the City of Norfolk, Part Two. 
The Grand Jui·ors of the Commonwealth of Virginia in and 
for the body of the City 'of Norfolk, and now attending the 
said Court, at its November term, 1948, upon .their oaths~ 
present that Oras· Carlyle Smith to-wit on the 23rd day of 
October in the year 1948, in the sa~d City of Norfolk, did un~ 
lawfully and feloniously have in his possession a certain 
thing, to-wit, a check writing machine, with intent to use and 
cause ai1d permit a certain thing, to-wit, a check 
page 2 ~ writing machine, to be used in forging and false 
making of checks to the prejudice of another's right 
and with intent then and there unlawfully and feloniously to 
defraud, in violation of Section 4488 of l\fichie's Code of Vir-
ginia, against tl1e peace and dignity of the Commonwealth of 
Virginia. 
RETURN .. 
Commonwealth of Virginia 
'V. 
Oras Cadyle Smith. 
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FELONY. 
Indictment for Vio. Sec. 4488 Michie's Code of Virginia; A 
true bill. -
F. S. SAGER, Foreman. 
And heretofore: In said Court; on the 13th day of Decem-
ber, 1948. 
Oras Carlyle Smith, who stands indicted for Vio. Sec. 448~ 
Michie 's Code of Virginia, was this day led to the bar in the 
custody of the jailor of this Court, and came as well the At-
torney for the Commonwealth, and the Attorney for the de-
fendant, said Attorney being of the defendant's own choos-
ing, and being arraigned plead not guilty to the said indi;t-
ment, and thereupon came twenty lawful men,· free from ex-
ceptions, having been obtained from the Venire Facias, duly 
directed and issued in accordance with the statute 
paget 3 ~ in such cases made and provided, and summoned 
by the Sergeant of the -City of Norfolk, from whicl1 · 
panel the Commonwealth and the defendant each alternately 
struck four, leaving the following jury, to-wit: Melvin Twi; 
ford, Frank L. Hunley, Robert M. Crafton, C. W. Ros-
borough, D. A. Dashield, John L. Cochran, Joseph 0. Credle, 
C. W. Vaughan, James A. Parrish, Albert G. Buckwalter, 
William J. Cashman, and Donald H. Dowe, who. were swont 
the truth of and upon the premises to speak, and having 
heard a part of the evidence, thereupon the said defendan~ 
by counsel, moved the Court to strike the evidence introduootl 
on behalf of the Commonwealth, which motion, being fully 
heard, is overruled, and to which action of the Court in over-
mling said motion the defendant, by counsel, duly ·excepted, 
and the aforesaid jury having fully heard the evidence and 
argument of counsel, returned a verdict· in the following 
words: "We the jury :find the defendant guilty as charged 
in the indictment and fix his punishment at 2 years in peni-
tentery ". Thereupon the said defendant, by cow1sel, moved 
the Court to set aside the verdict of the jury, and grant him 
a new trial on the ground that the said verdict is contrary to 
the law and the evidence, the further hearing of which. mo~ 
tion is continued until the 18th day of December, 1948, · at 
10 :00 o'clock A. M. 
And the prisoner was remanded to jail. 
And heretofore: In said Court on the 18th day of Decem-
ber, 1948. 
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page 4 } Oras Carlyle Smith, who stands convicted of Vio. 
. . · Sec. 4488 Michie's Code of Virginia, was this day 
led to the bar in the custody of the J ailor of this Court, and 
came as well the Attorney for the Commonwealth, and the 
Attorney for the defendant, and the motion for a new trial, 
heretofore made and continued on the 13th day of December, 
1948, now having been fully heard by the Court, is taken un-
der advisement. · 
And the prisoner was remanded to jail. 
And now: In said Court, on the 29th day of December, 
1948. 
Oras Carlyle Smith, who stands convict~d of Vio: Sec. 4488 
Michie's -Code of Virginia, was· this day again led. to the ·bar 
in the custody of the J ailor of this Court, and came as well 
the Attorney f 01- the Commonwealth, and the Attorney for 
the defendant, and the motion for a new trial, heretofore 
made and continued on the 13th day of December, 1948, and 
further heard and taken under advisement on the 18th day 
of December, 1948, now having been fully considered by the 
Court, is overruled, for reasons stated in writing and filed 
herewith and made a part of the record, and to which action 
of the Court ih overruling said motion the defendant, by 
counsel, duly excepted. Whereupon it being demanded of the 
said Oras Carlyle Smith, if anything for himself he had or 
knew to say why the .Court should not here 3:nd now proceed 
·to pronounce judgment ag·ainst him according to law, and 
· · nothing· being offered or alleged in delay of judg-
page 5 ~ merit, it is therefore considered by the Court that 
·.. the said Oras Carlyle Smith be confined in the Peni,. 
tentiai·y of this Commonwealth for the term of Two Years, 
subject to a credit of 21 days spent in jail awaiting trial. 
Tliereupon the defendant, by counsel, moved the Court for 
:time in which to apply for a: writ of error to the foregoing 
judgment, wl1ich motion, being heard, is sustained, and the:, 
execution of the foregoing sentence is hereby postponed for 
tfie · period of sixty days, or until the Supreme Court of 1\p-
p~eals of Virginia !Shall deny said writ of error if pri01:- there-
to. 
And the prisoner was remanded to jail. 
The following is the opinion referred to in the above order: 
Oras Carlyle Smith v. Commonwealth of Virginia 13 
Virginia: 
In the Corporation ·Court of the City of Norfolk, Part Two. 
Commonwealth . . 
v. 
Oras Carlyle Smith. 
OPINION BY THE COURT. 
Oras Carly le Smith was indicted, tried and found guilty of 
unlawfully and feloniously having "in his possession a cer-
tain thing, to-wit, a check writing machine, with intent .to use 
and cause and permit'' it to be used in the forging and fal~e 
making of checks in violatio~ of Section 4488 of the Code· of 
Virginia. Section 4488 of the Code reads as· follows : 
'' Making· or having in possession anything designed for 
forging· any writing; how punisbed.--If any person engrave, 
stamp, or cast, or otherwise make or mend, any plate, block,. 
press, or other thing, ·adapted and designed for the forg:!ng 
or false making of any writing or other thing, the forging· 
or false making whereof is punishable by this chapter; or if 
such person have in possession any such plate, block, press, 
or other thin~, with intent to use, or cause or permit it to be 
us~d, in f org-mg or false m!lldng any. sue~ writing or othe,~ 
thmg, he shall be confined m the pemtentiary not less than 
two nor mol'e tban ten years.'' 
The case now stands on defendant's motion to set aside the 
verdict of the jury and grant him a new trial. 
When arrested the accused had in bis possession a check 
writing machine together with certain checks (not 
page 7 ~ filled in, but a few had an unauthorized signature. 
affixed thereto) purporting to be payroll checks of 
the \Vestbrook Elevator• Manufacturing Co. of Danville, Vir-
ginia. He was not connected with the said Company in any 
way and from statements made at the time of the purchase 
of the machine and immediately following his arrest, and 
from other evidence introduced, the jury was amply justified 
in concluding that the accused intended to forge and utter 
checks of the Manufacturing Company and to use the check 
writin_g machine to insei~t thereon th¢ amount for which said 
forged checks would be drawn. It is common knowledg·e that 
most corporations employ such machines in their check mak-
ing and its use would endow the forged instrument with a 
seeming authenticity that it would not otherwise possess. Th~ 
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accused does. not deny that the evidence was suffi~ie~t t~ 
supply the needed intent but defends on the ground that, re-
gardless of intent, the possession of a check writing machine, 
designed to print on and into a check the amount for which 
it is drawn, is not an offense under the statute. 
Forgery has been defined as '' the fradulent making of a 
false writing, which, if gen_uine, would be apparently of legal 
efficacy". Terry v. Commonwealth, 87 Va. 672 at p. 674; 
Gordon v. Commonweal,th, 100 Va. 825 at p. 829. Forgery is 
not limited to the fradulent making of a signature, but in-
cludes the entire ''making of a false writing". A part, and 
an important part, of the making of a false check would in-
clude inserting thereon the amount for which said check was 
drawn. 
It is the contention of the accused that the words, ,-, adapted 
and designed for forgery and false making'', as used in the 
statute, limit the prohibited po~session to articles 
page 8 ~ originally manufactured or designed for such a pur-
pose. These words are subject to no such narrow 
construction. If the thing possessed comes within the c3ite-
gory of the articles listed in the statute, is adapted for 
forgery, that is may be employed in the making of the false 
instrument, and is possessed for such purpose, it is sufficient 
to support a conviction. The fact that it is also adapted and 
designed for a lawful use and was in fact manufactured and 
marketed for such a use is immaterial. 
Most, if not all of the states, have enacted statutes provid-
ing a punishment for the possession of burglarious tools. 
Many of these statutes read substantially as follows: 
Every person who shall knowingly have in his possession 
any engine, machine tool or implement, adapted anrl, designed 
for cutting through, forcing, breaking open or entering a 
fiuilding, room, vault, safe or other depository * • • knowing 
the same to be adapted and designed for the purpose afore-
said, with intent to use or employ, or to allow the same to 
be used and employed, for such purpose, he shall be im-
prisoned • • *. · 
In State v. H'idenski (R. I.) 146 Atl. 407, the defendant had 
in his possession a pinch bar and screw driver of the ordinary 
type, both "designed .for use in repair work". There was-
ample evidence for the jury t.o conclude that he intended to 
use these tools to effect an unla-wful entry. · In a prosecution 
under a statute similar to the above, accused defended upon 
the ground that as the tools were manufactured and designed 
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for a lawful use there could be no conviction. · The court dis~ 
posed of this contention in the following language, p. 408:. · 
page 9 ~ "But the defendant contends that the verdict is 
contrary to law because the tools were not made for 
burglars' use but are ordinary carpenters' tools • • •. 
'We are of the opinion that it is not incumbent upon t~e 
state to prove that tools or implements possessed with intent 
to use them for an unlawful purpose mu·st have been origi-
nally made or designed to . be used unlawfully. If the tools 
are adapted and desig·ncd for breaking or entering into a 
building and are possessed with the intent to use them un-
lawfully for that purpose, such possession constitutes the of-
fense denounced by the statute.'' 
In the case of State v. Heffli1i (Mo.) 89, S. W. (2d) 938, the 
defendant had in his possession, with unlawful intent, a re-
volver, blackjack, .flashlig·ht and crowbar. It was held that 
the revolver, blackjack and flashlight were not adapted fo.r 
breaking and entering and the ref or did not come within the 
prohibition of the statute. However, as the crowbar was 
adapted to breaking and entering, the judgment of conviction 
was sustained. In its opinion the court stated, p. 944: 
''Appellant's theory seems to be that in order to come with-
in the statute such tools must be especially, if not exclusively, 
designed for use by burglars. 
'The overwhelming weight of authority is against appel-
lant's contention. A leading case on the subject is Common-
wealth v. Tivnon, 8 Gray ( 7 4 Mass.) 375, 380, 69 Am. Dec. 
248,251, where it was said: 'Nor do we think it necessary, in 
order to create the o:ffenee which the statute is designed to 
punish, that it should appear that the tools or implements 
were originally made or intended for an unlawful use. i ~f 
they are suitable for the purpose, so that they can be used to 
break and enter burglariously, it is wholly immaterial that. 
they were also designed and adapted for honest and lawful 
uses • • * '.'' 
In the Massachusetts case mentioned in the 
page 10 ~ above quotation the language of the statute is not 
given. However, the indictment alleged that the 
tools possessed wei·e adapted antl designed for breaking an<l 
entering. The court held that proof that they were suitable 
for tltat purpose was sufficient to support a conviction; that 
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it was immaterial that they were also adapted and designed 
for performance in a lawful use. 
In the case of State v. Erdlen (Iowa) 103 N. W. 894, the 
statute did not include the words '' adapted and designed'' 
but made the possession of "burglars' tools or implements 
with intent to commit the crime of burgfary'' puni~hable by 
imprisonment. The conviction obtained in the trial court was 
reversed as the tools possessed were not adequately described 
in the indictment. However, in discussing what constitutes 
burglars' tools the court stated, p. 985: 
· "Indeed, it is difficult to conceh·e that there can be any tools 
made use of by burglars-from the bung·ler to the expert-
which may not also have a place in the uses of legitimate in-
dustry. Accordingly it must be true that any tools alleged 
and shown to be such as are commonly made use of by burg-
lars, or which may be used by the possessor thereof to enable 
him to commit the crime of burglary, will be sufficient to 
satisfy the primary requirement of the statute. The rest 
must depend upon the question of intent as to use." . 
In the case of People v. Dorri1i.gton (Mich.) 191 N. W .. 831, 
cited by the defendant herein in his defense, the accused had 
in his possession five skelton keys, two knitting needles and 
an alarm clock and battery that could be arranged to set off 
an explosive. · The conviction obtained in the trial court was 
set aside ~s there was no evidence tending to show that the 
possession was coupled with an unlawful intent. In its opin-
ion the court stated, p. 832: · . 
page 11 ~ '' Keys and tools may be so contrived as to 
clearly indicate the criminal purpose· of possess-
ing -~hem. But house keys and an alarm clock with a battery 
to ring its bell and knitting needles in a home serve a legiti-
mate purpose, and bear a harmless characte~, for they have 
been contrived for a useful purpose, and they afford no basis 
for an inference of possession for a criminal purpose. They 
remain house keys and clocks and needles, unless intended 
to be used for the purpose of breaking and entering. It is not 
enough that they may be used in breaking and entering·, but 
the intent to so employ them must appear in order to consti-
tute the crime here charged.'' 
It will be noted that the court expressly recognized that 
the possession of these ordinary household. articles, if coupled 
with an unlawful.intent, would constitute an offense under a 
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statute prohibiting the possession of things adapted and de-
signed for breaking, et cetera. -
Counsel for the accused ·assumes that the possession of a 
fountain pen or typewriter with intent to use same in forgery 
or false ma,king could not support a conviction under the Vir-
ginia statute. He argues that there is no distinction in prin-
ciple between the possession of such an article and the posses-
sion of a check writing machine. Without determining 
whether the possession of a,pen or typewriter, with unlawful 
intent, could support a conviction, it is sufficient to state that 
the check writing· machine in question, by whatever name it 
may customarily be called, is, in fact, a press. It is designed 
to operate by pressure and prints upon and into the check 
the amount for which it is to be drawn. The possession of a 
press with intent to use same for forgery is an offense under 
the statute. 
page 12 f Webster's International Dictionary (2d Ed.) de-
fines a printing press as: 
'' Any of numerous machines for making impressions on 
paper, tin, et cetera, from an inked surface, as of types* • *." 
Funk and Wagnall 's Standard Dictionary defines a print-
ing press as : 
'' A mechanism for printing from an inked surface as of 
type, plates, wood blocks, et cetera, operated by pressure.'' 
The check writing machine in question comes within these 
definitions. It is adapted to forgery and the jury has detei;-
mined that it was possessed by the defendant for that pur-
pose. 
The motion to set aside the verdict and grant the defend-
ant a new trial will be overruled. · 
page 13 r Aud Afterwards: In said Court, on the 8th day 
of February, 1949. 
This day came the said defendant, by counsel, and tendered 
a true and correct transcript of the trial of said cause, includ-
ing all of the evidence adduced, all of· the exhibits offered in 
evidence, all of tlle instructions to the jury as granted and 
all amendments refused together with the objections to saitl 
instructions and the grounds thereof, as well as all of the ob-
jections to the evidence, or any part thereof, offered, ad-
mitted, rejected, or stricken out., together with all motions 
and objections of the parties, all rulings of the Court thereon, 
• 
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and all exceptions of the parties thereto, together with all 
other incidents of the trial of the said cause, and the same 
were certified and signed by the Court, and are hereby made 
a part of the record in this cause, and the aforesaid records 
were tendered to the ·Court,. and signed and certified within 
sixty days of the final judgment. 
The following is the record of the testimony, together with 
all motions, objections, and exceptions, and the action of the 
Court in respect thereto, and all instances of the trial re-
. ferred to in the above order. 
page 14 ~ Index. 
~age 15 ~ Virginia : 
In Corporation Court of the City of Norfolk, Part Two. 
Commonwealth of Virginia, 
v. 
Oras Carlyle Smith. 
NOTICE OF APPEAL. 
To Mr. l. Sydney Smith, Jr., 
Commonwealth's Attorney: 
. PLEASE TAKE NOTICE, that on the 8th day of Feb-
ruary, 1949, the undersigned will present to the Hon. J. Hume 
Taylor, Judge of the Corporation Court, Part II, of the City 
of Norfolk, Virginia, at his ofpce in the Court Building, Nor-
folk, Virginia, at 10 o'clock A. M., a stenographic report of 
the testimony and other proceedings in the trial of the above 
entitled case, for certification by said Judge, and will, on the 
same date, make application to the Clerk of said Court for a 
transcript of the record in said case, for the purpose of pre-
senting the same to the Supreme Court of Appeals of Vir-
~;inia with a petition for a writ of error and supersedeas to 
the tfinal judgment of the trial court in said case. 
HERMAN A. SACKS 
Attorney for the defendant. 
Legal service of the above notice· is hereby accepted this 
2nd day of February, 1949. 
J. SYDNEY SMITH, JR. 
Attorney for the Commonwealth. 
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page 16 ~ Virginia: 
In Corporation Court of the City of Norfolk, Part Two. 
Commonwealth of Virginia, 
v. 
Oras Carlyle Smith. 
RECORD. 
Stenographic transcript of the testimony introduced ancl 
proceedings had upon the trial of the above entitled case in 
said Court on December 13th, 1948, before the Hon. J. Hume 
Taylor, Judge of said Court, and jury. 
Present: Mr. J. Sydney Smith, Jr., and Linwood Tabb, for 
the Commonwealth. 
Mr. Herman A. Sacks for the defendant. 
J. M. Knight, 
Shorthand Reporter, 
Norfolk, Virginia. 
page 17 ~ · This is to certify that before the commenceme~t 
. of the trial of the case of Commonwealth of Vir-
ginia v. Oras Carlyle Smith, counsel for the defendant moved 
the -Court to quash the indictment on the ground that said in-
dictment did n~t charge any (?ffense; that Section 4488 of 
:Michie 's Code of Virginia did not make it unlawful for one to 
have in his possession a check protector, which was the ii1-
strument that the accused had in his possession, and which 
the Commonwealth claimed was such an instrument as is in-
cluded in Section 4488 of :Michie 's Code of Virginia; but th:e 
Court overruled said motion, to which action of the Court in 
overruling said motion, counsel for the accused duly ex-
cepted. 
J. HUME TAYLOR 
Judge. 
page 18 ~ (The defendant wns thereupon arraigned ani] 
pleaded not guilty, and a jury was duly selected 
and sworn). 
• I 
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A. M. RUBINSTEIN, 
call~d as a witness on behalf of the Commonwealth, having 
been first duly sworn, testified as follows: 
Examined by Mr. Smith:· 
Q. Tell the jury your name, please. 
A. A. M. Rubinstein. 
Q. Where do you live? 
A. 826 Maury Place. 
Q. In the City of Norfolk? 
A. Yes, sir. 
Q. Where is your place of business! 
A. 81 Church Street. 
Q .. In the City of Norfolk¥ 
A. In the City of Norfolk. 
Q. I hand you herewith what purports to be a machine and 
ask you to tell the jury what that is 1 
A. It is a check writing machine to make it harder to raise 
a chGck . 
. page 19 ~ Q. In using this macl.tine, the amount which the 
person using it wishes to have appear on the check 
in a form which that machine will write, and which you say 
will make it difficult to alter, is the purpose of that machine 1? 
A. That is the purpose. 
Q. What is your business! 
A. Norfolk Office Equipment Company. 
Q. Those are the types of ~quipment you sell? 
A. Yes. 
Q. Is that machine one you sold? 
A. One I traded out. 
Q. Tell the jury whether or not you have seen that machine 
before. 
A. I.sold that machine on October 23rd to-
Q. 1948? 
A. °1948. 
Q. To whom? 
A. The gentleman over there (indicating). 
Q.· You are now pointing to the defendant sitting with coun-
sel, Mr. 0. C. Smith? 
A. Yes, sir. . 
Q. Tell the jury the circumstances under which that sale 
·was madeT 
A. Apout three-thirty Saturday · afternoon-I closed my 
place of business at one-my 'phone rang at my 
page 20 ~ home and my wife answered, and s·aid it was some-
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one about a checkwriter and called me to the 'phone. Wheu 
I answered a man spoke aml told me the name was Brown, 
with the Westinghouse Electric Company, and he was call-
ing for his boss, that they ,vere writing out the payroll and 
had broken the handle ,vhen he had only eight more check:; 
to write, and I asked him where he was located, and he said 
at 2800 Main Street, and I said, '' There is no such number rs 
2800 Main Street," and he said, "I have just been with them -
a week, and it is number something." I said, '' What is your _ 
capacity with them?'' and he said, '' I am a mechanic.'' r 
said, '' ,vhere are you?'' He said, ''Near your place. Do you 
know any place I could buy a checkwriter?" I told him I did 
not know of any other place in town. In fact, when he told 
me he wiis a mechanic with the vVesting·house Electric Com-
pany, I thought no business would send him out to buy a 
piece of equipment- · 
Mr. Sacks: I object to that, g·iving his opinion. 
M:r. Smith: He is giving liis reason for· doing certain 
things. 
Mr. Sacks: He is giving liiR opinion, and it is improper. 
The Court: Yes,' I sustain the objection. You cannot give 
what you th~mgbt any business would do, but you can say 
what you did. · · 
The ·witness: I called the Police Department 
page 21 ~ and told them tlw circumstances. I told them may-
be I thought-- · 
Mr. Sacks: I object to any conversation between this wit-
ness and the ·Police .Department. 
By the Court: . 
Q. You reported this to the Police Department¥ 
A. That is right, and asked theni to send a man down there, 
to park his car on Main Street, along Main Street, in front 
of my place. I hoped the detective showed up, and be did, 
and ,in about five minutes Smith i:;howcd up and apologized 
for being la'te, and said he lind been trying to find my place. 
I asked him what type he wnnted, and he said one of t.hoHe 
hand ones. They are obsolete, but I had a few around an<l 
I took him in a;nd let him look aronnd, piek one, and I showed 
him this one, and he said, "That is the machine.,'' and I tol<l 
him the price, and he asked, ",vhat allowance will give on 
the old one if the boss wantR to turn it in,'' and I told him, 
and I asked him who to make the bill out to and he said, 
. ,. 
22 Supreme Uourt of Appeals of Virginia 
A. M. Rubinstein. 
"Western Electric Company," and I said, "Where are you 
located?" and he said," I know it is near the Flatiron Build-
ing.'' The detective was in there listening. I asked him to 
talepho11e back and get information, that he did not know all 
the information I needed, and Smith said, "I cannot give it to 
you but the boss is there,'' and I called the number he gave 
me, some number, and a woman answered the 1mm-
page 22 ~ ber I rang that he gave me, and I asked, ''Is this the 
Western Electric Companyf" and she said, "No, 
this is a private residence," and then Smith said, '; Oh, what 
is the difference; I don't know the number, wrap the machine 
up," and I wrapped the machine up and gave him the bill 
and as he left, the detective called to send a car to Church and 
Main, and that is wl1ere they picked him up. ·w·hen they 
picked him up they found, showed me a sheaf of checks and 
said-
- Mr. Sacks: . Objection. . 
The ,Witness: They asked me to com~ down to the station. 
By Mr. Smith: 
Q. Is that the Police Station of Norfolk? 
A. Yes, sir. . 
Q. I hand you what purports to· be a receipted bill. Do 
you do business as the Norfolk Offirc Equipment Company 1 
A. I do. 
Q. Is this your bill f 
A. Yes, sir. 
Q. Made to 'the "\Vestern Electric Company f 
A. Yes, sir. 
Q. '.'One Todd C. ,v. #998144. $27.50." Did you write that 
receipt and give· it to this defendanU 
A. Yes, sir. 
Mr. Smith: That ii;; dated October 23rd, 1948, 
page 23 } and I ask that it be introduced in evidence· and 
marked '' Exhibit A.'' · 
CROSS EXAMINATION. 
By Mr. Sacks: 
Q. You sell machiiies ~o anybody who wants to buy one, 
don't you, 
A. Yes, sir. 
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D. C. Steppe. 
Q. You don't make a check with those machines 7 
A. Not that machine, any check can be run- on it. 
Q. You mean just the figures, the amount! 
A. That is rig·ht. 
Q. You don't write any name of the maker on thaU 
A. No, sir. 
Q. Or the name of any bank 1 
A. That is right. 
Q. Nor the date on iU 
.A. No, sir. 
Q. It merely stamps the amount? 
A. That is right. 
Q. There is no name on this plate! 
· A. Not on that, no. 
Q. Just the--
A. Just the amount . 
. Q. That is don~ to keep persons from raising 
page 24} checks after the amounts have been stamped. 
A. Yes. 
By the Court: 
· Q. I am going to hand you a blank sheet of paper, and ask 
you to put it in that machine and show the jury how it works. 
A. (Witness does as requested.) 
Mr. Smith: I offer that machine in evidence and ask that 
it. be marked ''Exhibit B." 
Mr. Sacks: I have no further questions. 
Mr. Smith: That is all. 
OFFICER D. C. STEPPE, 
called as a witness on behalf of the Commonwealth., having 
l1een first duly sworn, testified as follows: 
Examined by Mr. Smith: 
Q. Please state your name. 
A. D. C. Steppe. 
Q. You are an officer in the Norfolk Police Department, 
are youT. 
A. That is rig·ht. 
Q. Did you, or not, investigate the circumstances 
page 25 ~ surrounding the sale of this check machine on Oc-
tober 23rd, 1948 T 
A. That is right, sir. 
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D. 0. Str:pve. 
Q. Are you assig'lled to the Detective Bureau 1 
A. Yes, sir .. 
Q. Just tell what you saw and did in connection with the 
arrest of this defendant on that day. 
A. On October 23rd I ueceived a radio message to park 
my car south of Ohurch Street on Main and go to 81 Church 
and investigate a complaint. I did, and when I got to 81 
Church St~eet I.found Mr. Rubinstein in his place of business, 
and he told ;me- · 
Mr. Sacks: I object to wlmt he told him. 
By the Court: 
Q. Was Mr. Smith theref 
A. No, sir. 
Q. He made a report and you acted on it. What did you 
doY 
A. Why, he sent for me and after he made his report I 
stayed in his office and in approximately five minutes a man 
came in which turned· out to be Smitll. 
By Mr. Smith: 
Q. The defendant here? · · 
A. The defendant, and said l1e wanted to buy a check ma-
chine, and I am sitting at the desk as if I work 
page 26 ~ there, listening to the conversation. He taken one 
check machine and demonstrated it to him and lie 
said the letters and numbers were too small, and then be taken 
out this machine and he said that was more the type he wanted 
and he asked him the price, and I believe it was twenty-Reven 
dollars and sometbing,and he asked him if he would wrap it 
up. He wrapped the machine np in a newspaper, and asked 
him if he. could tie it up so you could not tell what it was. 
During this conversation about the mar}line he was asking 
him who the company was, and he told him he was wit]1 the 
· West~rn Electric Company. In the meantime he started look-
ing through the telephone book~ and asked him, '' ·where is the 
Western Electric Company?" and he said, "In tl1e four hun-
dred block of Boush Street,'' and also mentioned you could 
find them in the Flatiron .Building. To keep from getting his 
suspicions up he did not question him any more. After being 
given the receipt and he left, I left and asked l\fr. Rubinstein 
to call for someone from the office to come to Church and 
Main to pick him up, and we did. "Then we did I frisked him 
an~ his right rear pocket-
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Q. Just a minute. You apprehended him at Church and 
]\fain Streets in Norfolk Y 
A. Yes, sir. 
Q. And this machine· was still in his possession, he had 
ilf • 
page 27 ~ A.. Yes, sir, under his arm. • . 
Q. What did you say you found in his pocket? 
A. In the right rear pocket I found, just folded payroll 
checks sticking out of his rear pocket, made out-
M: r. Sacks: Just a minute. I object to the introduction 
of those checks. 
The Court: · On what grounds? 
Mr. Sacks: They don't show anything, they are just blank 
·checks. 
The Court : I overmle your objection. 
Mr. Sacks: We save the point. 
By the Court: . 
Q. Were they in that cover? 
A. No, sir. 
By Mr .. Smith: . 
Q. There appear to be thirty-nine blank checl~s, all alike, 
excepting some of them purport to have some signature on 
the bottom. I ask you if these are the checks found in the 
possession of the defendant at the time of hfa arrestt 
A. Thev are. 
Q. And .. were they in the condition in which they now ap-
pear, some appearing to have a signature on them, did they 
have the~ignature at the time you first saw them Y 
A. Part of the checks have a. signature .and had the signa-
ture on them at the time I taken them off the man. 
page 28 ~ By the Court: · 
Q. There is a signature on some and was on 
them at the tii~1e you got them T 
.A. Yes, sir. 
By Mr. Smith: 
Q. In other words, they are in the same condition now as 
when you first took possession of them when in the custody 
or possession of the accused T 
A. They are. 
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C. J. Staylor. 
Mr. Smith: I wish to introduce those in evidence in two 
separate packs. 
Note: The checks were marked "Exhibit C/' and "Ex-
hibit C-1.." 
By Mr. Smith: 
Q. What did you n~xt do f 
A. I brought Mr. Smith into the Detect~ve · Bureau., and 
realizing I had run into a complicated matter, I then called 
Capt. Staylor. 
By the Court: 
Q. You mean not the normal.type of case f . 
A. Yes, sir, a type I had never had any dealings with. 
By Mr. Smith:' 
Q. ~n other words, you reported action you had already 
taken, and after that Capt. Staylor took cha-rge of the case! 
A. Yes, sir. 
page 29 r Mr. Sacks : No quest.ions. 
CAPT. C. J. STAYLOR, 
called as a witness on behalf of the Commonwealth, having 
been first duly sworn, testified as follows: 
Examined by Mr. ~mith: . 
Q. You are Capt. C. J .. Staylor. Jr, and Commanding Of-
ficer of the Detective Bureau, Norfolk Police Department, are 
you not? 
A. Yes, sir. 
Q. Will you tell the ,jury when, where, and under what cir-
cumstances you first saw the defendant, Oras Carlyle Smith? 
A. I was called from my home around five P. M., October 
23rd, 19480 and I proceeded to Police Headquarters where 
I saw the defendant Smith. · 
Q. Did ~ou, at the same time, see the checkwriting machine 
and these checks introduced in evidence? 
A. Yes. I questioned Mr. Smith about his possession of 
these checks and the purpose of his being in the City of Nor-
folk, and he told me-
Q. Did he make any statement to you in response 
page 30 ~ to your questioning? 
A. Yes, sir. 
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Q. Did you promise him or make any inducement, or en-
gage in any threats or use any means to compel him to make 
any such statement Y 
A. No, sir. 
Q. Did he make that statement voluntarily? 
.A. Yes, sir. · 
Q. Will you refer to that statement and reacl the questions 
:and the answers which were made, insofar as they are perti-
nent and proper in this case. Before you do, Mr. Sacks has 
asked to see it and make an i~spection of this statement which 
I now handing him a· copy of. 
The statement that you have in your hand purports to be 
signed by Oras Carlyle Smith. Is that correct! 
A. Yes, sir. . 
Q. Was it signed by the defendant, Smith, after being re-
duced to writing·! 
.A. Yes, sir. 
Q. Now, will you read beginning with the first question 
down to the point where Mr. Sacks has objee.ted to as being 
improper, and stop, and we will elimin~te any -question and 
answer not pertinent to this particular case? 
.A. The first question, it starts as follows: 
''Q. What is your name? 
A. Oras Carlvle Smith. 
page 31 ~ Q. How old are you?' 
A. 48. . 
Q. What is your home address? 
A. 811 Demerius Street, Apartment L-3,.Durlmm, N. C. 
Q. Are you married Y 
.A. Yes. 
Q. What is your wife's name! 
.A. Katie Smith. . 
Q. Where does she live t 
A. 811 Demerius Street, Durham, N. C. 
Q. Where are you employed? 
A. I am working for myself. 
Q. What kind of work do yon do Y 
A. Elevator electrical' work. 
Q. What was the last time you were employed? 
A. Three months ago, at the ·Elevator Sales and Sel'vice, 
Kani:,as City, Mo. 
Q. How long did you work for them? 
A. Three months. 
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Q. Whom did you work for before that Y 
A. Refiner Elevator "\Vorks, · Kansas. City, Mo., for three 
years, 1943-'45. . 
Q. Whom did you work for before being employed by the 
Re finer Elevator Works! 
A. North AmericaJ) Aviation Co., Inc., Kansas City, Kan-
sas, one year, 1941-'42. 
Q. Where did you work prior to thaU 
A. Eyan~ ~Qrd Construction Co., Desota, Kansas, 1-941-'42. 
Q. What other places have you been employed atY 
A. Grand Central Garage, Durham, N. C., 1918-'20, and em-
ployed for self, Durham, N. C., 1926-'26." 
page 32 ~ Mr. Smith: Now, Mr. Sacks, I understand, has 
objected to the continuance of that statement on 
the balance of that page, and I agree with :M:r. Sacks that it 
should not be read; and also the first question an:d answer on 
the top of page 3. 
By Mr. Smith: . 
Q. Continue with the next question after that. 
A. '' Q. Where have you lived since August, ·1948 ! 
A. 811 Demerius Street, Apartment 1-3, Durham, N. C. 
Q. When did you come to Norfolk? 
A. Saturday morning, October 23, 1948, around noon. 
Q. How did you come to Norfolk! 
A. Gr('yhound Bus. 
Q. Was anyone with you f 
A. No. 
Q. Why did you come to Norfolk. f 
A. I came to get a job. 
Q. What kind of job Y 
A. Electric job. 
Q. With whom? 
A. Westbrook Elevator people. ' 
Q. ·why did you think you could get work l1crc for thc.-
vVestbrook Elevator Company Y 
A. I was going to work the eastern part of North Caro- -
lina ; this was to be a branch office. , · 
Q. What arrangement did you make to work l1ere? 
A. This was supposed to be a branch office, and I was sup-
posed to work here and eastern North Carolina. 
page 33 ~ Q. Who made this deal with you¥ 
A. Mr. Noland. 
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Q. Who is he? 
A. He was supposed to be a representative of tbe Com-
pany. . . 
Q. When did you make this arrangement with Mr. Noland! 
A. Friday,, in Raleigh, N. C. 
Q. How did you come'to meet him? 
A~ A fair was going on there and I met him at a beer 
parlor. We were drinking beer, and he asked me what I was 
doing. I told him what line of work I was doing and he said 
he was in the same line. He offered to give me $2.00 per hour 
. and $4.00 per day expenses, so I was to come here and meet 
him Saturday at 5 :00 P. M. 
Q. What arrangement did he make for· you to come here 
and what did he tell you to do when you got here? · 
A. He said he would meet me at the bus terminal and would 
take me around to the place of business, and we would start 
to work Monday. . 
Q. What did he say your duties would be? 
A. Servicing elevators and general repair work. 
Q. Had you ever met' Noland before? 
A. No, sir. · 
Q. ·wbo paid your way here? 
A. I did .. 
Q. Did Mr. Noland give you any money f 
A.. No. 
Q. Why did you want the check stamping mac11ine? 
0 
A. Mr. Noland told me to get it for him. The Company's 
]md a broken handle. 
Q. Where did he tell you to get it Y 
A. At some pawn shop or office equipment place. . 
Q. Did he tell you how much to pay for it? 
page 34 ~ A. He said approximately fifteen or twenty dol-
lars. 
Q. Did you know what kind to geU 
A. He described one of the large t~1pe. He didn't mention 
anv name. Q. Had you ever used one of these machines before! 
A. No. · . 
Q. Are you familiar with the names of these check stamp-
ing machines? 
A. No. 
Q. What were you going to do with the checks you hacl with 
you? 
A. I had them for Mr. Noland. 
Q. Who signed them t 
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A. Mr. Noland borrowed my pen; I don't know whether he 
sign~d them or not. 
Q. What were the checks to be used for'/ 
A. For the company here, for salaries. 
Q. When did Mr. Noland giv,e y:01.1 the clieck.sf 
A. Friday evening bef.or.e I eame to .Nor.folk. 
Q. Wh.er.e was the company to be located I 
A. N~:x:t to the W estem Electric Company here in Norfolk. 
Q. li[av.e you ev~r w-0rke.d for the Westbrook Elevator Com-
pany! 
A. Yes, back in 1922. 
Q. Where was that 7 
A. Raleigh, N. C. 
Q. Did they have an oflic.e there? 
A.. I coukln 't tell you, cap, whether they did, or not. I 
helped them put in one. 
Q. One whatY 
A. An elevator. 
Q. How long did you work with them Y 
q\__ Three or four weeks. 
Q. Was Mr. Noland working with them then! 
A. Not that I know of. 
page 35 } Q. ·where did you buy the check writer? 
A. I don't know. I asked a pawn shop man, and 
be referred me to this place. I went there, and it was close, 
but there was a telephone number on the door. I called the 
man, and told him what I wanted, and he came down. 
Q. When you called the man, what did you say to him? 
A. I told him I wanted to get a check writer, that the one 
the company 1tad had a broken handle. 
Q. How. much did you pay for the cheek writer f 
A. Twenty-seven dollars and fifty cents. 
Q. Did you get a receipt 1 
A. Yes. 
Q. W11en you were picked up with the pawn ticket-" 
Mr. Sacks: Now, I object to that. 
Mr. Smith: The purpose of that' is to show the defendant's 
name was shown. 
The Court: I sustain ::M:r. Sacks' objection. 
Mr .. ~mith: I will ten the jm·y to disrega1·d that. 
By J\tlr. Smith: · 
Q. The next questions the Court has ruled you may read 
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is ''How long were you intending to stay here,'' read .from 
there. 
Q. "Q. How long were you intending to stay here. 
A. I was supposed to go home Saturday night., last night, 
and supposed to work Monday in eastern part of 
page 36 }- Norfolk, Carolina-Elizabeth City, Wilmington,·re-
turning to Raleigh. ·. 
Q. Does Mr. Noland know where to get in touch with you! 
A. No, I don't imagine he does. 
Q. Does he have your home addressT 
A. Yes. · 
Q. Do you have his home address or know where to get 
in touch with him Y .. 
A. No. 
Q. Is there anything· else you want to add to thi~ state-
ment! 
A. No. 
(signed) ORAS CARLYLE SMITH." 
Q. And after completing your investigation, this charge 
was placed against the defendant? 
A. Yes, sir. 
Q. Is there anything · further you may know of your own 
knowledge, except what I have asked you? 
A. No, sir. 
Q. Did you, or not, communicate with the Westbrook Ele-
vator Manufacturing Company in Danville, Virginia T 
A. Yes, sir, that evening. 
Q. And did you arrange to have a representative of that 
Company to come to Norfolk? 
A. Yes, sir. 
Q. Did one· come? 
A. Yes, sir. 
Q. Is that representative here today? 
A. Yes, sir. 
page 37 }- Mr. Sacks: No questions. 
Note: The statement quoted in part by the witness was 
introduced for the purpose of the record, but the Court ruled 
it was not introduced in evidence ·as an exhibit before the 
jury, and was marked "Exhibit No. 4." 
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FRANK E. FERGUSON, 
called aa a witness on behalf of the Commonwealth, having 
been first duly sworn, testified as follows : · 
Examined by Mr. Smith: 
Q. State your name,, pl'3ase_. · 
A. Frank E. Ferguaon. 
Q. Whn,t ie your occupation and address Y 
A. 399 A Watson Street, Danville, Virginia. 
Q, And your oc~upation 7 
A. Connected with the Westbrook Elevator Manufactming 
Company, Incorporated .. 
Q. Where is the head office of that concern 1 
A", 410 Spring Street, Danville, Virginia. 
. Q. What are your duties Y 
page 38. ~ A. Vice-President in Charge of Construction, 
outside oon,truction, I might -explain. 
Q. What is the nature of the business conducted by your 
concern? 
A. Elevators sold, delivered, and installed, manufactured 
in Danville, Virginia, and installed wherever your building 
might be located. · · 
Q. Do you have any other bratlch offices? 
A. We handle through branch offices---Raleig·h~ North ,Cal·o .. 
lina, conducted by Robert Sharly, he owns the business and 
work$ for ua in imles a.nd service. 
Q. Are any payrolls paid for employoes other than em~ 
ployees in your Danville office by your Danville office? In 
other words, does your company have any office other tl1an 
Danville wherEJ employeea are paid Y 
A. No, sir, everybody paid out of Danville~ 
Q. Did your concam on October 23rd~ 1948, have an office 
in Norfolk? 
A. No, sir, othe1· than sales and service, which is operated 
by Hubert C. Jordan, only sales and servfoe on a commission 
basis. 
Q. Did he have authority to use the name of Westbrook 
Elevator Manufacturing Company, Incorporated, in drawing 
checksT 
A. No, sir, 
page 39 ~ Q. A_nything of that sort 7 
A, No, sir. 
Q. Did you pay iiny employees in his office from Danville! 
A. No, sir, . 
Q. I hand you herewith a number of checks ll1elieve amount 
to thirty-nine in number; which have been introduced in evi-
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dence, and testified to as having been found in the possession 
of Mr. Smith, which purport to be ''Westbrook Elevator 
Mfg., Co.," .checks and ask you whether or not those are 
checks of your companyf · 
A. No, sir, they are not. . 
Q. Did anyone have authority to draw or .to use those 
checks or checks of a similar nature f · 
A. No, sir. 
Q. I hand you herewith another check and ask you what 
that ist 
A~ A check of our company. 
Q. That is one of your usual Danville, .Virginia, checks 
used by your company f 
A. Yes, sir. . .. 
Q. Is that the only type from your· office that your com-
pany uses, or authorizes anybody to. use Y · • 
A. Yes, sir. 
Mr. Smith: I introduce this in evid·ence with· permission 
to withdr.aw it substitute a photostatic. copy there-
page 40 ~ for at the proper time. . · 
The Court: You may do that in order to have 
photostatic copy made. 
Mr. Sacks: I have no objection j.p his witp..drawing· it._ ,-
By Mr. Smith: ::· 
Q. On October 23rd, 1948~ and. since that time or·any time 
prior, so far as you can remember was a Mr. Noland em-
ployed by your company! 
A. I went to work for the Company February 1st, 1923, and 
there never has been a Noland connected with that company 
since February 1st, 1923. 
Q. Since February 1st, 1923, bas this defendant, Oras Car-
lyle Smith, been employed by your Company? ·· 
A. No, sir, he has not. 
Q. Did this defendant have authority ·to use checks of the 
Company in any way; shape or form October 23rd, 1948? 
A. No, sir. · 
Q. Was the Westbrook Elevator Manufacturing Company 
on October 23rd, or since that time, or any time in the last 
six months or twelve months, contemplating opening a branch 
office in Norfolk? 
A. No, sir. . 
Q. Or the eastern part of North Ca1·olina f : ~ 
A. No, sir. 
,1 
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page 41 ~ CROSS EXAMINATION. 
By Mr. Sacks: 
Q. Mr. Ferguson, your company is a corporation know as 
the Westbrook Elevator Manufacturing Company, Incorpo-
ratecj, is it not f . . 
A~· Yes, sir.· 
Q. And checks drawn by your corporation are signed with 
your corporate name, Westbrook Elevator Mannf acturing 
Company, Incorporated t 
A. Yes··· that is right. 
Q .. And ;,tJie check must be signed by either the President, 
th~ Treasn'.rer, or the Assistant Secretary! 
A. There are three people authorized to sign. 
Q. Either can sign f 
A. That is right. . 
Q. So to forge a check on your company one would have 
to sign or print its name and also somebody purporting to be-
one of its officers! 
:Mr. Smith: I object to the form of the question. 
The Court: Sustained. 
By Mr. Sacks: 
Q. Does the name of your company appear as a part .of the 
signature of that checkY 
page 42 } A.. It says-
. Q. Is the Company's name on tbat check any-
where! 
Mr. ,Smith: I object as the check speaks for itself. 
The Court : Sustained. 
By Mr. Sacks: 
Q. Who signed this checkY 
· A. No, sir, I cannot recognize that name. 
Q. Does that purport to be signed by your companyT 
Mr. Smith: I object to that. 
The Court: Sustained. How does he knowY You can ask 
if that is one of the signatures of any one of the three who 
iu·8 authormed to sign checks .. 
Mr. Sacks: 
Q. Is the signature of your company anywhere on that 
checkY 
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The Court: The jury is capable of ascert~ining that. I can · 
look at it and see, anybody can do the same. , 
Mr. -Sacks: That is all. 
RE-DIRECT EXA~INATION. 
By Mr. Smith: 
·. Q. Referring to the check introduced in evi-
page 43 ~ dence which _purport to have some kind of signa .. 
ture, did I understand you to say that signature 
is not the authorized signf:lture of any one who is authorized 
to sign checks for your· company 7 
A. It is not. · , · · · 
Q. Is there any other w·estbrook Elevator'Company in the 
City of Danville, Virginia 7 · . 
A. There is not. 
R. V. WEEKS, 
called as a witness on behalf of the· ·commonwealth, having 
been first duly sworn, testified as follows: 
Examined by Mr. Smith: : 
Q. -State your name, please. 
A. R. V. Weeks. 
Q. And your residence T 
A. 304 Hinton Street, Petersburg, Virginia. 
Q. What is your business 1 
A. Charles Leonard Hardware Company. 
Q. In PetersburgT 
A. Yes, sir. 
page 44 ~ Mr. Smith: I have handed Mr. Sacks a writing 
which I have informed I am going to off er in evi-
dence, and he wishes to offer his objection out of the presence . 
of the jury. 
Note: The jury retired. 
Mr. Sacks: That- check was given the day before he was ar-
rested on October 23rd. · 
Mr. Smith: The check which the .Court is now looking at is 
one similar to the thirty-nine checks found in the· possession 
of the defendant. It is also numbered 1031, and your Honor 
will find that some of the checks introduced in evidence are 
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· :numbered before and after the number of the check wpicb I 
am now offering in evidence. In other words, the check I am 
now offering bears a number which is consecutive to one herc-
tof ore o:ff ered . 
.. The Court: I assume your purpose is to show intent . 
. -~·:·Mr • .-$mith: That check was cashed in Petersburg by this 
t ~«efendant, and this witness recognizes this defendant as. be-
· illJf tlie ~l\ll·who cashed that check. I might say this defend .. 
· aut lnts; b0Mp: tried in Petersburg._ 
. · . ·j. Mr. Sacks: I am objecting to the .introduction 
page 45 h. qf this check, first on the ground that the check is 
·. ~4ated before the machine was bought, and second, 
it has nothing stamped on there, just typewriting on there, 
and does .not allow the man actually got money. . 
The ·Court: I will allow this check for the purpose he1·eto-
fore· indicated. 
Mr. Sacks: I save the point. 
Note: The j1.uy returned. 
By Mr. ·Smith: 
Q. I hand you herewith a writ~ .which .. J)UI·ports to be 
check No. 1031 with the words "Westbrook Elevator Mfg. 
Co., Danville, Virginia,'' printed on the top, dated Oetober 
22, 1948, and "Pay to the. order of C. K. Burke, $73.76/' with 
some endorsement on the back,. and ask you if you have eve:,r 
seen that check before! . 
Mr. Sacks: I object because it is irrelevant and imma-
terial, and for the reasons heretofore stated. 
The .Court: The objection is overruled. 
Mr .. Sacks: Exception. 
A,. I have, yes, sir .. 
By Mr .. Smith: 
Q. When, where, and under what eircumstauces did you see 
that check! 
page 46 ~ A .. Friday afternoon, I think. 
· Q. What month T 
The. C.o,n·-t: D0 you have the exact date? Oct0ber 22nd! 
~ Mr. Suiith: Q. · October .22nd, 1948 t 
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A. That is right. . 
Q. On the same date that check is· dated is when you first 
sawiU 
A. That is right. 
Q. Tell us when and where and under what circumstancest 
A. It was on the afternoon that gentleman came in. 
Q. "Who¥ 
A. Right there (indicating). 
Q. The def ehdant? 
A. Yes, sir. 
Q. You are pointing at the defendant, Oras Oarlyle Smith? 
A. That is right. 
Q. All rig·ht, go ahead. · 
A. He wanted to look at some bolts. 
Q. Some bolts? 
A. In the store, yes, sir. 
Q. Was this in Petersburg? 
A. That is right, some bolts which I had, and 
page 47 ~ when he gave to the salesman who waited on this 
check presented this check for payment, and the 
salesman-
1\fr. Sacks: I object. 
By the Court: 
Q. That check was presented to you October 22nd in your 
place in Petersburg? 
A. That is right. 
By l\fr. Smith: . 
Q. What did this defendant receive 1 
A. $73.76. 
Q. Did he pay cash for the merchandise? 
A. Cash, and we cashed the check. 
Q. In other words, your company cashed the check for him, 
and-
Mr. Sacks: I object to any question as to whether or not · 
this defendant presented that check. 
The Court: I will sustain the objection. 
By Mr. Smith: 
Q. Subsequent to that payment was refused when you-
Mr . .Sacks: I object to· that. 
The ,Court: Sustained. 
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CROSS EXAMINATION. 
By Mr. Sacks: 
Q. Did you know this man bef ere that time f 
page 48 ~ A. No, sir. 
Q. How many people do you do business with a 
week in Petersburg! 
A. HowmanyY 
Q. A hundred, don't you, at leasU 
A. Yes, sir. 
Q. And you get a lot of checks to cash Y 
A. Yes, sir. 
Q. Do you recognize them Y 
A. Pretty much so. 
By the Court: 
Q. Do you recognize this gentleman as the gentleman who 
cashed this qheck Y 
A. Yes, sir. 
Mr. Smith: The Commonwealth rests, your Honor. 
page 49 ~ Mr. Sacks: I would like to make a motion not 
• in the presence of the jury. 
Note : The jury retired. 
Mr. Sacks: I move to strike the Commonwealth's evidence 
on the fallowing grounds : 
The indictment charges· this accused with having· violated 
Section 4488 of the Code of Virginia in that he possessed a 
machine which was adapted and designed for the forging and 
false making of any writing or other thing." Now, the Stat-
ute reads as follows: 
"If any person engrave, stamp, or cast, or otherwise make 
or amend, any plate, block, press, or other thing adapted and 
designed for the forging and false making of any writiug or 
other thing, the forging or false making whereof is punish-
able by this chapter; or if such person have in p_ossession · 
any such plate, block, press or other thi~g, with intent to 
use o:r cause or permit it to be used, in forging for false mak-
ing any such writing or other thing, he shall be confined in 
the penitentiary not less th~n two nor more than ten years.'' 
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Now, that phase of the act deals with a person who had 
made, engraved,, stamp~d, cast, money. . The indictment does 
not charge this defendant with that offense, that he made, 
stamped or engraved cash or money. 
Now, the second part of that statute says, 
page 50 ~ "Or of such person have in possession any such 
plate, block, press, or othei: thing, with intent to 
use or cause or permit it to be used, in forging or false mak-
ing any such writing or other thing, he shall be confined," 
etc. 
I submit that is the actual statute and vou cannot read 
anything in it tha~ is not there, and that statute makes it an 
offense to make, but if a man changes bis mind, that is, un-
less he uses it for these purposes, then, of course. in that case 
he is guilty, but if he changes his mind and does not, then he 
has committed no offense. That is lmving anything, mere 
possession, does not prove intent. I, therefore, submit Mr. 
Smith does not come within the classification which the Sec-' 
tion intends to punish. . 
The next point is this: What kind of machine f "If any 
person have in his possession any surh plate, block, press, or 
other thing with intent to use-'' Now certainly to say you 
are going to put :figures on a check is not forgery, forgery is 
the signing of some name. I can stamp all the figures or . 
make all the numbers I want, but until I sign that check it is 
not forgery. "To have a machine or any tliing',''--I have a 
fountain pen, and that can be used for forgery, but it cer-
. tainly would not prove intent, any more than that 
page 51 } check writing machine. Now, if that machine had 
the plate on it to write The. '\\Testbrook Elevator 
Company,, but it does not. That machine writes no more than 
I would write with my fountain pen. 
The Court: That machine prints or engraves or stamps_ 
the numbers, the figures 7 · . 
Mr. Sacks: Yes, sir, but you have machines that print 
the name of the maker, stamp· the name of the maker. That 
is the kind of machine this Statute haR reference to. If he 
had a machine with the plate that stamped the name of the 
maker who had authority, but this is a harmless machine that 
anybody cane use, and is simply to protect checks from being 
raised. I say this does not come under the statute, as it is 
not that type of machine; it must be adapted, a machine 
adapted and designed for forgery. 
The Court: That could be adapted for forgery. 
Mr. Sacks: You cannot commit forgery by the mere use 
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of that machine. A machine adapted for the use of forgery 
would be if you had a· machine that. would print the name of 
the maker. 
The Court: I oYerrule your motion .. 
page 52 } Mr. Sacks: I saw the point. 
The Court : Do you rest, Mr. Sacks 7 
Mr. Sacks: Yes, sir, but I do want that blank sheet that 
your Honor had stamped by this machine marked an as ex-
hibit. 
Note: The paper above referred to was marked '' Ex-
hibit D." 
The Court: Do you rest, Mr. Smith? 
Mr. Smith: Yes, sir. 
Note: At this point two orig'inal checks heretofore referred 
to were withdrawn and photostatic copies furnished for the 
record and marked as follows: Check No. 1031, dated Octo-
ber 22, 1948, was marked "Exhibit F," and check No. B 21864, 
Dated October 25th, 1948, was marked ''Exhibit G." 
page 53 ~ INSTRUCTIONS. 
Commonwealth's Instruction 1 (Granted): 
"If any person have in his possesRion any plate, hlock, 
press, or other thing, adapted and designed for the forging 
-and false i;naking of any writing or other thing, with intent 
to use or permit it to be used, in the forging or false making 
of any writing or other thing, to the prejudice of another's 
right, ne shall be confined in the penitentiary not less than 
two nor rpore than ten years.'' 
Mr. Sacks: The defendant, through counsel, objects to 
the action of the Court in granting Common wealth's Instruc-
tion 1 on the grounds that it is not an offense for a person 
having in his possession the machine referred to in this in-
struction and introduced in evidence; unless the person en-
graved, stamped, cast or otherwise made or mended and 
there is no evidence here that the accused either engraved, 
stamped, cast, or otherwise made or mended the machine; and 
on the second grounds that this machine is not a machine that 
is adapted or designed to forge any writing, that machine 
merely makes the amount. of the check. 
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page 54 ~ Commonivealth'.c; Instruction 2 (Granted): 
'' The Court further instructs the jnry that in determining 
the intent of the accused, the jury may consider all of the 
facts and circumstances proven by the evidence.'' 
Defendant's Instruction D-1 (Granted): 
"Tbe Court instructs the Jury that the law presumes the 
accused to be innocent of the charge. on which he is now be-
ing tried and t~at presumption follows llim throughout the 
entire trial of this case and at every .stage thereof. The 
mere fact that he was indicated (indicted) on the charge on 
which he is now being tried, raises no presumption of guilt. 
And mere suspicion, no matter how strong; is not sufficient 
for a conviction. 
In order to convict in this case. the burden is on the Com-
monwealth to prove beyond a reasonable doubt that the ac-
cused had in his possession a. plate, block, press or other 
thing, with the intent to use or cause or permit it to be used 
in forging or false making of any writing or other thing.'' 
Mr. Sacks: The defendant, through counsel, objects to the 
action of the Court in refusing to have inserted hi this in-
struction the words "Had in his possession a plate, block, or 
other thing which he engraved, stamped, cast or 
page 55 ~ otherwise made or mended,'' in the second para-
graph of the said instruction, and excepts on the 
ground that the instruction should have been given in that 
form because that is a correct statement of the law as laid 
down by Section 4488 of the Code of Virginia. 
Defendant's. Instructio.n D-,2 ( Granted) : . 
"The Court instructs the Jury that under the law of this 
State, the accused does not have to.testify on hia own behalf 
and that his failure to testify raises no presumption of 
g·uilt. '' 
Defendant's Instnu:tion D-3 (Granted): 
"The Court instructs the Jury that the accused had the 
right to purchase and have in his possession the check pro-
tector; unless be possessed it for the express purpose of 
using it to forge a writing or other thing, and the burden 
is on the Commonwealth to prove beyond a reasonable doubt 
that the accused intended to .use it for such purpose.'' 
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Mr. Sacks: The defendant, through counsel, objects and 
except to the action of the Court in refusing to allow the fol-
lowing words to be inserted in said Instruction D-3., '' Unless 
he made, mended, engraved, or stamped it, as that 
page 56 ~ ·is, a correct statement of the law as embraced in the 
Statute~ and should have been included in this in-
struction. 
The instructions were read by the Court to the jury. 
The case was argued by counsel, and the jury retired to 
consider its verdict, and returned with the following : 
''We, the jury, find the defendant g·uilty as charged in the 
indictment and fix bis punishment at 2 years in penitentiary. 
(Signed) M. TWIFORD." 
Thereupon, the defendant: through counsel, moved the 
Court to set aside the verdict as contrarv to the law and the 
evidence, which motion was snbsequentiy argued and over-
ruled, to which action of the Court the defendant then and. 
there duly excepted. 
page 57 ~ JUDGE'S CERTIFIC.ATE. 
I, J. Hume Taylor, Judge of the Corporation Court, of the 
City of Norfolk, Part Two,: who presided over the trial of 
the case of Commonwealth of Virginia versus Oras Carlyle 
Smith, in said Court on Monday, December 13th, 1948, do 
hereby certify that the foregoing is a true and correct tran-
script of the trial of said cause, including· all of the evidence 
adduced, all of the exhibits offered in evidence, all of the in-
structions to the jury as granted and all amendments refused 
together with the ·objections to said· instructions and the 
grounds thereof, as well as all of the objections to the evi-
dence, or, any part thereof, offered, admitted, rejected, or. 
stricken out, together with all motions and objections of the 
parties, all rulings of the Court thereon, and all exceptions 
of the parties thereto,, together with all other incidents of 
the trial of the said cause. 
As to the original exhibits introdnced in evidence, as shown 
by the foregoing report, to-wit: Commonwealth's Exhibits 
A, B, · C, C-1, F. G, and 4, and Defendant's Exhibit D, which 
have been initia~d by me for the purpose of identification, 
it is, agreed between the Attorney for the Commonwealth and 
the attorney for the defendant that they shall be transmitted 
to the Supreme Court of A ppealA of Virginia as a part of 
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the record in this case, in lieu of copying said ex-
page ·5g } hibits in the record, and that the machine which 
has been introduced in evidence be transmitted to 
the Supreme Court of Appeals of Virginia as a part of the 
record in this case. · 
I further certify that this certificate has been tendered to 
and signed by me within the time prescribed by Section 6252 
of the Code of Virginia for tendering and signing bills of 
exception and certificates of record, and that reasonable no-
tice in writing has been given to the attorney for the Com-
monwealth of the time and place at ~hfoh said certificate has 
been tendered. 
Given under my ~and this 8th day of February, 1949. 
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J. HUME T.A.YLOR, 
Judge of the Corporation Court of the 
City of Norfolk, Part Two. 
A copy teste : 
.J. HUME T.A YLOR, 
Judge. 
CLERK'S CERTIFICATE. 
I, William L. Prieur, Jr .. , Clerk of the Corporation Court 
Part Two, of the City of Norfolk, Virginia, do hereby certify 
that the foregoing is a true and correct copy of all the testi-
mony, exhibits, and other incidents of the trial of the case 
of Commonwealth of Virginia vers'lts Oras Carlyle Smith, and-
that the original thereof and said copy, together with the 
original exhibits therein referred to, duly initialed and au-
thenticated by the Judge who presided over the trial of the 
said cause, were lodged and filed with me as Clerk of said 
Court on the 8th day of February, 1949. 
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· Virginia: 
W. L. PRIEUR, JR., 
Clerk of the Corporation ·Court, Part Two~ 
of the City of Norfolk, Virginia. 
CLERK'S CERTIFICATE. 
In the Clerk~s Office of the Corporation Court, Part Two, 
of the City of Norfolk, Virginia, on the 8th day of February, 
1949. 
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I, William L. Prieur, Jr., Clerk of ·the Corporation Court, 
Part Two, of the City of Norfolk, Virginia, do certify that 
the foregoing is a true and correct copy of the transcript of 
the-' record in the case of Commonwealth of Virginia 'l'ersus 
Oras Carlyle Smith, lately pending in said Court. 
I. further certify that the same was not made up and com-
pleted arid delivered until the Attorney for the Common-
wealth had received due notice in writing thereof and of the. 
fotention or the defendant to apply to the Supreme Court of 
Appeals of Virginia for a writ of error and sttpersedeas to 
the judgment therein. 
Teste: 
W. L. PRIEUR, JR.., 
Clerk of the Corporation Court, Part Two, 
of the City of Norfolk, Virginia. 
Fee for this transcript $19.00. 
A Copy-Teste: 
M. B. WATTS, C. C. 
INDEX TO RECORD 
Page 
Petition for Writ of Error . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Record . . . . ...... : .................. ·. . . . . . . . . . . . . . . . 10 
Indictment for Felony ................ ~ ............... 10 
Verdict and Motion to Set Aside . . . . . . . . . . . . . . . . . . . . . . 11 
Judgment, December 29, 1948, Complained of .......... 12 
Notice of Appeal .................... · ................ 18 
Opinion of the Court ................................. 13 
Motion to Quash Indictment .. •J • • • • • • • • • • • • • • • • • • • • • • 19 
Transcript of Evidence ... : . . . . . . . . . . . . . . . . . . . . . . . . . . 19 
A. M. Rubinstein . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20 
Officer D. C. Steppe . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23 
Capt. C. J. Staylor ................ .- . . . . . . . . . . . . . 26 
Frank E. Ferguson .... · . . . . . . . . . . . . . . . . . . . . . . . . . . . 32 
R. V. Weeks ..................................... 35 
Motion to Strike Evidence . . . . . . . . . . . . . . . . . . . . . . . . . . . . 38 
Instructions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 40 
Judge's Certificate ................................... 42 
Clerk's Certificate .................................... 43 
